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BILL JONES
Secretary of State
State of California

ELECTIONS DIVISION
(916) 657-2166
1500 - 11 th STREET
SACRAMENTO, CA 95814
Voter Registration Hotline
1-800-345-VOTE
For Hearing and Speech Impaired
Only
1-800-833-8683
e-mail: comments@ss.ca.gov

December 28, 1999

TO: ALL R GISTRARS OF

VA-'

ERS, OR COUNTY CLERKS, AND PROPONENTS (99322)

FROM:

J

NA M. SOUTHARD
ELECTIONS ANALYST

SUBJECT: INITIATIVE #875

Pursuant to Elections Code section 336, we transmit herewith a copy of the Title and
Summary prepared by the Attorney General on a proposed initiative measure entitled:

IDENTITY THEFT. DISCLOSURE OF PERSONAL
INFORMATION ABOUT VICTIMS.
INITIATIVE STATUTE.

The proponent of the above-named measure is:

Timothy Hoy
11911 San Vicente Boulevard, Suite 325
Los Angeles, CA 90049
(310) 440-2811
•

"Ensuring the integrity of California's election process"
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#875

•

IDENTITY THEFT. DISCLOSURE OF PERSONAL
INFORMATION ABOUT VICTIMS.
INITIATIVE STATUTE.

CIRCULATING AND FILING SCHEDULE

1.

Minimum number of signatures required: ................................................... 419,260
California Constitution, Article II, Section 8(b)

2.

Official Summary Date: ................................................................ Tuesday, 12/28/99
Elections Code section (EC§) 336

3.

Petitions Sections:
a. First day Proponent can circulate Sections for
signatures (EC §336) ............................................................. Tuesday, 12/28/99
b. Last day Proponent can circulate and file
with the county. All sections are to be filed at the
same time within each county (EC §336, 9030(a)) ..................... Friday, 5/26/00

•

.

c. Last day for county to determine total number of
signatures affixed to petitions and to transmit total
to the Secretary of State (EC §9030(b )) .................................... Thursday, 6/8/00
(If the Proponent files the petition with the county on a date prior to 5/26/00 the
county has eight working days from the filing of the petition to determine the
total number of signatures affixed to the petition and to transmit the total to the
Secretary of State) (EC §9030(b)).
d. Secretary of State determines whether the total number
of signatures filed with all county clerks/registrars of
voters meets the minimum number of required signatures,
and notifies the counties (EC §9030(c)) ................................. Saturday, 6/17/00*
e. Last day for county to determine total number of qualified
voters who signed the petition, and to transmit certificate
with a blank copy of the petition to the Secretary of State
(EC §9030(d)(e)) ....................................................................... Monday, 7/31/00

* Date varies based on receipt of county certification.

•

INITIATIVE #875
Circulating and Filing Schedule continued:

(If the Secretary of State notifies the county to determine the number of
qualified voters who signed the petition on a date other than 6/17100 the last
day is no later than the thirtieth day after the county's receipt of notification).
(EC §9030(d)(e)).
f.

If the signature count is more than 461,003 or less than
398,139 then the Secretary of State certifies the petition as
qualified or failed, and notifies the counties. If the signature
count is between 398,139 and 461,003 inclusive, then the
Secretary of State notifies the counties using the random
sampling technique to determine the validity of all
signatures (EC §9030(f)(g); 9031 (a)) ..................................... Thursday, 8/10/00*

g. Last day for county to determine actual number of all qualified
voters who signed the petition, and to transmit certificate
with a blank copy of the petition to the Secretary of State
(EC §9031 (b)(c) ......................................................................... Friday, 9/22/00
(If the Secretary of State notifies the county to determine the number of
qualified voters who have signed the petition on a date other than 8/10100, the
last day is no later than the thirtieth working day after the county's receipt of
notification). EC §9031 (b)(c).
.
h. Secretary of State certifies whether the petition has been
signed by the number of qualified voters required to declare
the petition sufficient (EC §9031 (d); 9033) .............................. Tuesday, 9/26/00*

* Date varies based upon receipt of county certification.
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IMPORTANT POINTS

-

•

California law prohibits the use of signatures, names and addresses gathered
on initiative petitions for any purpose other than to qualify the initiative measure
for the ballot. This means that the petitions cannot be used to create or add to
mailing lists or similar lists for any purpose, including fund raising or requests for
support. Any such misuses constitutes a crime under California law. Elections
Code section 18650; Bilofsky v. Deukmejian (1981) 123 Cal. App. 3d 825, 177
Cal. Rptr. 621; 63 Ops. Cal. Atty. Gen. 37 (1980).

•

Please refer to Elections Code sections 100,101,104,9001, 9008, 9009, 9021,
and 9022 for appropriate format and type consideration in printing, typing and
otherwise preparing your initiative petition for circulation. Please send a copy
of the petition after you have it printed. This copy is not for our review or
approval, but to supplement our file.

•

Your attention is directed to the campaign disclosure requirements of the
Political Reform Act of 1974, Government Code section 81000 et seq. A
.
brief summary is attached for your reference.

•

When writing or calling state or county elections officials, provide the official
title of the initiative which was prepared by the Attorney General. Use of this
title will assist elections officials in referencing the proper file.

•

When a petition is presented to the county elections official for filing by
someone other than the proponent, the required authorization shall include the
name or names of the persons filing the petition.

•

When filing the petition with the county elections official, please provide a blank
petition for elections official use.

Enclosures

- . ,,"
"

BILL LOCKYER
Attorney General

State of California
DEPARTMENT OF JUSTICE

•
•

1300 I STREET. SUITE 12'i
P.O. BOX 9447
SACRAMENTO, CA 94244-2~
Public: (916) 445-95.55

Facsimile: (916) 323-2137
(916) 324-5490

December 28, 1999

FILED

In the office of the Secretary of Slate
01 the Stale of Califomia
Bill Jones
Secretary of State
1500 - 11 th Street, 5th Floor
Sacramento, California 95814
RE:

SUBJECT:
FILE NO:

DEC 2 81999
biLL ~unt~, ~~crelary

Siale

INITIATIVE TITLE AND SUMMARY
IDENTITY THEFT. DISCLOSURE OF PERSONAL
INFORMATION ABOUT VICTIMS. INITIA TIVE STATUTE.
. SA 1999RF0062

Dear Mr. Jones:
Pursuant to the provisions of sections 9004 and 336 of the Elections Code, you are hereby
notified that on this day we mailed our title and summary to the proponent of the aboveidentified proposed initiative.
Enclosed is a copy of our transmittal letter to the proponent, a copy of our title and
summary, a declaration of service thereof, and a copy of the proposed measure.
According to information available in our records, the name and address of the proponent
is as stated on the declaration of service.
Sincerely,

lQ.tV, _ . . .
DIANE CALKINS
Initiative Coordinator

,
. For
DC:tk
Enclosures

BILL LOCKYER
Attorney General

•

•

,

•

Date: December 28, 1999
File No.: SA1999RF0062

•

The Attorney General of California has prepared the following title and summary of the chief
purpose and points of the proposed measure:
IDENTITY THEFT. DISCLOSURE OF PERSONAL INFORMATION ABOUT VICTIMS.
INITIATIVE STATUTE. Provides that anyone who discloses personal information about
victims of identity theft is guilty of a crime. Organizations that disclose personal information to
felons resulting in identity theft are liable for damages. Requires organizations with financial
information to develop procedures to prevent such disclosure. Organizations that disclose
personal information to parties for direct marketing are required to inform victims of their legal
rights and source of information. Allows identity theft victims to request nondisclosure of
personal information to parties engaging in direct marketing. Requires state agency to issue
.r "'

model guidelines. Summary of estimate by Legislative Analyst and Director of Finance of fiscal
impact on state and local governments: Measure could result in increased administrative costs
for state and local governments to comply with its provisions.
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November 12, 1999

•

Honorable Bill Lockyer
Attorney General
Attention: Initiative Coordinator
Office of the Attorney General
1300 I Street
.
Sacramento, California 95814

NOV 15 1999
•

INITIATIVE COORDINATOR
ATTORNEY GENERALIS OFFICE

Dear General Lockyer:
•

Pursuant to Sections 9002 and 9004 of the Elections Code, request is hereby made for a
title and summary of the proposed measure ''Identity Theft Victim's Protection Act", a
copy of which is attached hereto.
.
•

Please find enclosed a check for $200.00 made payable to the Office of the Attorney
General.
•

If you have any questions, please feel free to contact me at the address and telephone
number below.

•

S· cerely,
•

.
Timothy Hoy
Proponent
11911 San Vicente Boulevard, Suite 325
Los Angeles, California 90049
310.440.2811
•
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•

PROPOSED LAW
SECTION 1. Findings and Declarations. Section 1789.38 is added to the Civil
Code to read:
This Act shall be known and may be cited as the "Identity Theft Victim's
Protection Act."
•

.

The people of the State of Califonua find and declare that identity theft -- the
crime of someone illegally using personal infolillation to make l.U1authorized
purchases or engage in l.U1authorized transactions in the name of another
person - presents a grave threat to the health, safety and economic welfare of
all CalifO! lIians.

•

r "'

•

The people of the State of Califonua further find and declare that identity theft
not only hanns the individual victim, but also harms Califorrua's entire
economy because it destroys the accuracy of the electronically stored financial
information that is increasingly the foundation of our economy.
The people of the State of California further find and declare that victims of
identity theft need additional protections to safeguard themselves from the
consequences of identity theft.
Thus, the people of the State of Califonua find and declare that in order to
protect their health, safety and welfare it is necessary to give victims of
identity theft the right to prevent, restrict or revoke permanently a business' or
a govermllent agency's ability to profit from the unauthorized disclosure of a
victim's personal information for direct marketing purposes .

•

•

•
•

•

Page 1
•

•

•

•

••

•

•
•

•

•

The people of the State of CalifOIl lia further find and declare that victims must
have the right to be infon ned of the source and contents of such infon nation
about them.
The people of the State of California furlher find and declare that felons must
not have access to personal information about others.
Section 2. Criminal Penalty for Violations. Section 530.6 is added to the Penal
Code to read:
.

An individual, other than the victi~n of identity theft as defined pwsuant to
Civil Code section 1789.43(b) and his or her minor children, who willfully and
intentionally discloses personal infonnation about a victim of identity theft as
therein defined in violation of Civil Code sections 1789.39(a) or 1789.40, is,
upon conviction therefor, guilty of a felony or misdemeanor, punishable by
imprisonment in state prison for two or three years, or in a county jail not to
exceed one year, or by a fine not exceeding twenty-five thousand dollars
($25,000), or by both the fine and imprisonment.

•

Section 3. No Disclosures to Felons. Section 1789.39 is added to the Civil Code to
read:
•

(a)

Any individual, fillll, partnership, corporation, association or government
agency which either wj]]fu11y and intentionally, recklessly,~or negligently
discloses charge or credit account numbers, social security numbers, bank
account mnnbers, fingerprints, mother's maiden names (when used for
identification purposes), or automated cash dispensing PINs, in a fOI III that
would permit access to bank, charge, credit or other financial institution
accounts, to any individual convicted of a felony in violation of its own
reasonable procedures adopted pW'Suant to subsection (b) or the model
guidelines for such reasonable procedures issued by the Department of
Consumer Affairs pursuant to subsection (b) or section 1789.41, without the
consent of the person about whom the information pertains, where such
disclosure is the proximate cause of a violation of Penal Code section 530.5 .
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relating to such bank, charge, credit or other financial institution accotmts, is
liable to the victim of identity theft for an amount of liquidated damages not
exceeding $5,000 per aforementioned ~olation. This liquidated
amotmt is in addition to the remedies set forth in section 1789.44 and Penal
Code sections 530.5 and 530.6.
•

(b)

Any individual, firm, partnership, corporation, association or govelllment

agency either of which issues automated cash dispensing or debit cards, or
in section 1748.12 (2), or that has access to charge
or
credit cards as defined
.
.
credit account numbers, social secw-ity numbers, bank accotmt numbers,
mother's maiden names (when used for identification purposes), fingerprints,
or automated teller PINs, in a form that would permit access to bank, charge,
credit or other financial institution accotmts, shall within one year of the
effective date of this Act, develop reasonable procedures not inconsistent with
the model guidelines issued by the Department of Consumer Affairs pUlsuant
to section 1789.41(a) to ensure compliance with subsection (a). These
reasonable procedures shall be available to the public free of charge upon
written request in a form that will not compromise the security required to
implement subsection (a) or proprietary information
•

•

r

"

•

SECTION 4. Consent for Disclosure of Personal Information About Victims
Required. Section 1789.40 is added to the Civil Code to read:
(a)

Upon the receipt ofa written notice from a victim of identity theft that he or
she is a victim, receipt of a copy of a police report filed by the victim pUlSlJant
to California Penal Code section 530.5, and a written request from the victim,
no individual, firm, partnership, corporation, association, or goveIllment
agency shall disclose personal information about the victim in its possession,
custody or control to third parties for direct marketing purposes. The
individual, finn, partnership, corporation, association or government agency
that receives such correspondence fi;om a victim shall in writing within 30
days from the receipt of such correspondence confirm the receipt of such
correspondence, its compliance or the steps it is taking to ensure compliance,
•
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•

and an explanation in plain language in at least twelve point, boldfaced type of
the victim's rights under sUbsection (c).
(b)

(c)

A victim who has previously provided notice, the copy of a police report and
request under subsection (a) Illay thereafter consent to disclosures of personal
information about the victim to third parties for direct marketing purposes.
Such consent may be obtained only through a letter to the victim consisting
solely of the request for consent, where said letter clearly and conspicuously,
in at least twelve point, boldfaced type, informs the victim that he or she has
the right to refuse to consent and that, except as provided by section
1789.42(c), the individual, firm, partnership, corporation, association or
government agency sending the request for consent may riot lawfully condition
the sale of any product or service or anything of value upon the victilll
cons.enting to such disclosures. A victim may in writing revoke such consent
at any time in the victim's sole discretion without any cost or penalty
whatsoever.

•

Upon the receipt of a written notice from a victim of identity theft that he or
she is a victim, receipt of a copy of a police report filed by the victim pwsuant
to California Penal Code section 530.5, and a written request from the victim,
and not more than twice a year thereafter, every individual, firm, partnership,
corporation, association, qr government agency, or any of them, that intends .
to, has within the previous twelve months, or is disclosing personal
infOfl nation to third parties for direct marketing purposes shall provide the
following information in its possession, custody or control to the victim free of
charge:
(i) in writing, the source from whom or which the information
was purchased or otherwise obtained or, if the source cannot be
reconstructed from currently available data, a list of the likely
sources, of the personal infon nation that has been disclosed
during the twelve month period prior to receiving the victim's
request, is being disclo'sed, or is to be disclosed to third parties
for direct marketing purposes (including the source's or sources'
name(s) and address(es)). For the purposes ofthls paragraph,
•
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•
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•

•

•

•

•

•

source or sources shall include public record sources,
notwithstanding section 1789.43(c);
(li) true and correct copies of the personal information about the

victim that was, is, or will be disclosed to third parties for direct
marketing purposes in the possession, custody or control of the
individual, finn, parblership, corporation, association or
government agency at the time the victim's request is received.
The individual, firm, partnership, corporation, association, or
government agency that receives such a request from a victim
shall within 30 days from the receipt of such correspondence
conti. III both the receipt of such a request and its compliance in
writing; and
.

•

•

(iii) An explanation in plain language in at least twelve point,
boldfaced type of the victim's rights (A) under subsections (a)
and (b) of this section; (B) under 15 U.S.C. section 1681g(a)(5)
of the federal Fair Credit Reporting Act to obtain a list of all
entities to whom consumer reporting agencies have disclosed prescreened consumer reports during the preceding year; and (C)
their right to obtain a list free of charge from the Depar lment of
Consumer Affairs of the names and addresses of the direct
marketing businesses doing significant business in the State of
California.
.

•

(d)

•

•

Upon receipt of the request and infor mation from a victim required by
subsection (a), a consumer credit reporting agency as defined under section
1785.3(d) shall notify the victim of his or her rights under this subsection and
will comply with its obligations under the federal Fair Credit Reporting Act,
including disclosing to a victim all recipients within the previous twelve
months of personal infonnation used for making direct marketing finn offers of
credit.
•

•

(e)

Every individual, firm, parlIiership, corporation, association, or goveillment
agency that intends to, has or does disclose personal information to third
•
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•

•

•

pat ties for direct marketing purposes shall complete development and
implementation of reasonable proce~ures to ensure compliance with this
section and reasonable steps to help confillil the identity of the victim
submitting the police report.
(f)

'-------

The duties and obligations required by subsections (a), (c) and (e) shall
commence no later than November 8, 2001.
•

Affairs. Section 1789.41 is added to the

SECTION 5. Depal tment of
Civil Code to read:
•

(a)

To assist in
implementation of this Act, within one hundred twenty
days of the effective date of this Act, the DeparLInent ofConsuroer Affairs
shall issue model guidelines for the procedures required in this Act Such
guidelines shall include, but not be limited to, guidelines for the identification
of specific individuals and/or divisions within each individual, fil tIl,
parLIlership, corporation, association, or goverIlment agency subject to this Act
responsible for ensuring compliance with this Act, and guidelines regarding
the specificatio~ of the address to which a victim asserting rights under this
Act should be directed Also, within one hundred twenty days of the effective
date of this Act, the Dep~ I ment of ConslJll1er Affairs shall compile the list
required by section 1789.40(cXiii)(C) and shall update that list annually
thereafter.

•

•

.'-......-/

•

(b)

•

Within thirty days of the effective date of this Act, the Governor shall appoint
a six member advisory COUll nittee comprised equally of consumer and
business representatives to advise the Deparl,nent of COnslIIl1er Affairs in
perf01 I Iling its responsibilities under this Act, and the Depart I nent of
Consumer Affairs shall consult with the advisory committee in developing
and maintaining its model guidelines. Such committee members shall serve
without pay for terms of three years .
•

•

•
•
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SECTION 6. No Conditions or Waivers and No Government Profiteering.
Section 1789.42 of the Civil Code is added to read:

(a)

Except as provided in subsection (c), no individual, firm, partnership,
corporation, association or government agency shall condition the sale of
goods, services, or other things of value on the condition that a victim consent
to the disclosure of personal infonnation to third parties for direct marketing
purposes, or waive any provision of, right conferred by, or obligation imposed
by this Act. Any waiver of the provisions, rights, or obligations of this Act,
the right to seek eriforcement of or damages under this Act in a court of law,
or any agreement to convey a property interest in personal inforl nation in a
manner that would conflict with the provisions of this Act, is against a
fundamental public policy of this State, will result in public hanns to all
Ca~onlians, and is unenforceable and void.
•

•

(b)

r

In releasing public records, as defined in Government Code section 6052 or
other statutes, no government agency shall charge fees that exceed its direct
cost of duplicating or transmitting those records .
•

"

(c)

Where a victim requests an individual, fi 1'111, partnership, corporation,
association or government agency that provides a SUbscription or membership
arrangement under which the victim has given prior express request or
consent to the disclosure of personal inforrnation to third parties for direct
marketing purposes in exchange for special subscription or membership
benefits, such as free Internet service, to cease disclosing his or her personal
information to third parties for direct marketing purposes pursuant to this Act,
the individual, firm, partnership, corporation, association or government
agency may terminate the arrangement. Every such tellI1ination shall be
effectuated by a notice to the victim where such notice shall infOlln the victim
of his or her rights under section 1789.40(b).

•
SECTION 7. Definitions. Section 1789.43 is added to the Civil Code to read:
•

•

Page?
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-

•

•

•
•
•
•

(a)

"Personal infolmation" means any data or infOlll1ation pertaining to a victim of
identity theft that could be used by a person to violate Penal Code section
530.5 or this Act. It includes (i) social security number; or (ii) such
infollnation describing or setting forth a victim's income, assets, liabilities,
purchases, leases, or rentals of goods, services or real property if such
infOlmation was disclosed, is disclosed or is intended to be disclosed with any
iden'"
. such as name, address, phone number, date of birth or
age.

(b)

"Victim" or "victim of identity theft" means any natural person who is a
Califonlia resident who is a victim of a violation of Penal Code section 530.5
and who files a materially complete police report with a law enforcement
agency claiming a violation of Penal Code section 530.5.

.

•

•

(c)

"Direct marketing purposes" means the purchase, sale, lease, exchange or
rental of personal information for anything of value where the individual, finn,
part nership, corporation, association or govemment agency disclosing to third
parties the personal information in its possession, custody or control knows or
reasonably should know that such personal information will be used for
marketing or ad~ertisement of products, goods or services directly to
consnmers, through, but not limited to, the United States mails, over the
telephone, or through electronic mail.

•

"Direct marketing purposes" does not include (i) disclosures to bona fide tax
exempt charitable or religious organizations of such personal information
required to solicit charitable contributions; (ii) disclosures required to raise
ftmds from and communicate with individuals regarding issues of
. - politics and
goveInment; and (iii) disclosures of public record information obtained from a
governmental agency or derived from a public record as public record is
defined in Government Code section 6252 .
,•

(d)

"Disclose" means the act of an individual, firm, partnership, corporation,
association or government agency of disclosing, releasing, selling, leasing,
or renting for an .' of value personal information about a
victim of identity theft in its possession, custody or control to ~ different
•
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•

,

•

•

individual, firID, partnership, corporation, association, or government agency,
or any other third party, for direct marketing purposes. "Disclose" does not
include:
(i) the exchange of information preempted by 15 U.S.C. section 168lt(1?)(2);
(li) personal infoImation provided to a third party purslJant to contracts or
arrangements pertaining solely either to
(A) the storage, management, or organization of personal infomJ.ation,
where such personal information is not disclosed to third parties; or
(B) the creation or distribution of marketing or advertising materials for

products or services to be offered by an individual, firm, par tnership,
corporation, or association to its current customers or members; or
•

(C) completing a transaction not otherwise in violation of law or this
Act between the individual, firm, partnership, corporation, association,
or government agency in the lawful possession, custody or control of
the personal information and its current members or customers, or a
transaction involving a new member or customer where the new
member or customer has initiated the transaction.

•

•

or (iii) disclosures by an individual, firm, partnership, corporation, association
or government agency of payment history or other information pertaining to
transactions or experiences between it and an individual, together with
identifying information, to a consumer reporting agency where such
transactions or experiences, together with identifying information, is then
defined as a consumer report tmder the federal Fair Credit Reporting Act and
such use is limited by the federal Fair Credit Reporting Act.
•

,
(e)

"Third party or parties" means an individual, firm, partnership, corporation, or
association that either is: not owned· (51 % of ownership)or not controlled by
the individual, fi rID, partnership, corporation or association that has duties and
obligations that arise under this Act; has a chief executive officer or corporate
•
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•

•

•
•
•

•

president that djffers from the chief executive officer or corporate president of
the individual, fi I tn, partnership, corporation, or association that has duties and
obligations that arise under this Act; or is a separate legal entity from the
individual, fil[ll, partnership, corporation, or association that has duties and
obligations that arise under this Act. "Third parties" when applied to
govel Ilment agencies means any agency that is fimded by its own
appropriation distinct from the agency that has duties and obligations that arise
under this Act, or which has statutory or other legally imposed duties that
differ from the agency that has duties and obligations that arise under this Act.

SEcnON 8.
Civil Actions for Enforcement and Compensation. Section
1789.44 of the Civil Code is added to read:

Any person may seek enforcement of this Act and obtain equitable remedies in
a court of law. Only persons harmed by a violation of this Act may seek
damages in a court of law for any violation thereof. A prevailing plaintiff in
either case shall be awarded his or her reasonable attorneys' fees by the court.
Any defendant in any action brought under this Act may assert as a complete
defense that the conduct giving rise t~ the action was in compliance with the
model guidelines issued pUISlJant to section 1789.39 and/or section 1789.41 or
that the disclosure of personal information for direct marketing purposes to
third parties that is the subject of the suit was wi11fillly and purposefully
obtained, used or disclosed by a person or persons who are not employed by
or agents of the defendant in a manner that violates the defendant's terllls or
conditions or other contractual obligations for the use of personal infOI mation.
The rights and remedies in this Act are cumulative of each other and any
otherwise provided by law.

.

•

SECTION
9.
,

(a)

Amendment and Severability.

This Act may not be amended by the Legislature except upon a two-thirds
vote of each house concurring to further the Act's purposes. .
•

•
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•

The words, phrases, clauses, paragraphs and provisions of this Act are
severable. If any word, phrase, clause, paragraph, or provision of this Act is
declared Wllawful, such invalidity shall not affect the other words, clauses,
paragraphs and provisions of this Act. It is further the intent of the people of
the State of CalifOinia that this Act be construed to provide the broadest
protections for victims and consumers possible in light of federal law and that
a court may therefore reform the provisions of this Act to serve this intent.

(b)

•

•
•

•

•

•

•

•
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